
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  23 
HEARING DATE:   11/16/2020 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSL19-00498 
CASE NAME: TORRES VS. NUNEZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CRISTIAN TORRES 
* TENTATIVE RULING: * 
 
This case was commenced by the filing of a complaint on January 18, 2019. The complaint 
indicated that it was filed as a “Limited Jurisdiction” case. The Plaintiff (Torres) alleged that he 
was injured in a car accident that was the fault of the Defendant (Nunez).  On April 11, 2019 
the Defendant filed his Answer to the complaint. On December 23, 2019 counsel for Plaintiff 
(David Yadidi) filed a Notice of Settlement of the Entire Case. That pleading indicated that 
the settlement was conditional and that the case would be dismissed by February 28, 2020. 
To date, no dismissal has been filed. 
 
On July 30, 2020 counsel for the Plaintiff filed a motion to be relieved as counsel asserting that 
his relationship with the client (Plaintiff Torres) had broken down to the extent where no 
communication was possible.  No opposition to that motion has been filed by the Plaintiff.  
 
The court grants attorney Yadidi’s motion to be relieved as counsel and will sign the proposed 
order he has submitted with one contingency. As a condition to being relieved as counsel, 
attorney Yadidi is directed to serve notice on both parties, Mr. Torres and Mr. Nunez (including 
defendant’s counsel Mr. Lobre) that this case is now scheduled for a Case Management 
Conference on December 9, 2020 at 8:30 a.m. Both the Plaintiff (Torres) and the Defendant or 
his counsel (Lobre) are directed to appear in court of via CourtCall for that hearing. 
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  2.  TIME:  9:00   CASE#: MSL19-07100 
CASE NAME: SAPUTO VS. MEXSAL 
HEARING ON  PLAINTIFF'S APPLICATION FOR A COURT JUDGMENT 
FILED BY SUZANNE SAPUTO 
* TENTATIVE RULING: * 
 
The complaint in this case was filed on November 15, 2019 and alleged that, among other 
things, the Defendants, the entity Mexsal Ventures, LLC (hereafter “Mexsal”) and the individual 
Rene Sanchez (hereafter “Sanchez”) were in breach of a contract to perform architectural 
services. It also alleged that Mexsal and Sanchez had performed or held themselves out 
as being entitled to legally perform architectural work without the required state license. 
The complaint asked for a refund of money already advanced to the defendants ($15,930), 
unspecified compensatory damages, treble damages under Civil Code section 3294, 
unspecified punitive damages, and attorney fees.  
 
The file reflects that the complaint was filed as a “Limited Jurisdiction” case and the court record 
indicates that the case was never converted to an “Unlimited Jurisdiction” case. The complaint 
was served on Mexsal’s agent on December 2, 2019 and upon Sanchez on December 2, 2019. 
After neither defendant filed an Answer, the Plaintiff obtained a Clerk’s Default on February 24, 
2020.  
 
The Plaintiff has now filed an Application for a Court Judgment ostensibly demonstrating 
the various items of damage that were specified in the complaint and items of damage that 
were not specified in the complaint. The Application purports to ask for certain damage awards 
(treble damages) pursuant to the Code of Civil Procedure section 1029.3. There is no such code 
provision. However, the court believes that Plaintiff’s counsel intended to refer to Code of Civil 
Procedure section 1029.8.  It also purports to ask for “exemplary damages” pursuant to “section 
3294.” Ostensibly, that reference is to exemplary damage provisions contained in Civil Code 
section 3294.  
 
The ability of the court to award damages in this case is limited by the provisions of Code of 
Civil Procedure section 580(b) that provides that a damage award in a “Limited Jurisdiction” 
case can be no more than $25,000 pursuant to Code of Civil Procedure section 85. 
The judgment may include attorney fees, interest, and costs but may not include imposition of 
a permanent injunction. 
 
Based upon the declarations of the Plaintiff and Counsel, this court awards damages as follows: 
 
1.     Damages in the amount of $15,930 which represents the amount of the money advanced 
        by the plaintiffs to the Defendant(s) for services that were either never rendered or never 
        resulted in any material value to the Plaintiff ; 
 
2.    Exemplary/Statutory Damages in the amount of $9,070 pursuant to Code of Civil Procedure 
       sections 1029.8(a) and (c). The court finds that this amount is more than justified based 
       upon Defendants’ receipt of $15,930 without performing any significant amount of work and 
       the likelihood that additional damages over and above that amount were also caused to the 
       Plaintiff. This damage award is limited by the express language of Code of Civil Procedure 
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      580(b) limiting total damages to $25,000  for limited jurisdiction cases and the express 
     language stated in Code of Civil Procedure section 1029.8(c) that the statutory damage 
     award cannot exceed $10,000 in any event.  
 
The court exercises its discretion to award attorney’s fees and costs to the Plaintiff pursuant to 
Code of Civil Procedure section 1029.8(a) as follows: 
 
     1.     Attorney fees in the amount of $6795 to include attorney fees for services 
             rendered through April 2020, and attorney fees of $3,375  for services rendered 
             after April of 2020 as set forth in the Declaration of Katherine F. Wenger. 
 
     2.     Costs in the amount of $530 as stated in the request for entry of the Clerk’s 
             Default submitted on February 19, 2020. 
 
The court declines to enter any order of injunctive relief because such an order is precluded by 
the express language in Code of Civil Procedure section 580(b).  
 
The court notes that the Plaintiff may be permitted, with notice to the court, to file an amended 
complaint seeking damages or remedies that are beyond the jurisdictional limits established by 
its initial complaint. However, if the court permits the Plaintiff to do so, then the law would permit 
the Defendants an opportunity to answer and defend the new complaint. See Greenup v. 
Rodman (1986) 42 Cal. 3d 822, 830-31. Additionally, this court notes that the Greenup holding 
may not apply in this case because presumably the Plaintiff was specifically aware of the 
jurisdictional limitations of section 580(b) when the initial complaint was filed. 
 

     

 3.  TIME:  9:00   CASE#: MSL19-07659 
CASE NAME: CITIBANK VS. RIZARRI 
HEARING ON MOTION TO SET ASIDE SETTLEMENT & ENTER JUDGMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
On March 5, 2020 Plaintiff filed a Notice of Settlement of the Entire Case that indicated that a 
dismissal would be filed no later than February 24, 2021. 
 
Plaintiff has now filed a Motion to Set Aside the Notice of Settlement and to enter judgment 
pursuant to the stipulation entered by the parties at the time of the entry of their Stipulation 
Agreement that was filed with the Notice of Settlement.. 
 
The Defendant has been served with the pending motion and has not filed an opposition. 
Therefore, the grants the motion to set aside the Notice of Settlement of the Entire Case.  
 
The court will signed the proposed order submitted by the Plaintiff. Plaintiff is directed to submit 
a Final Judgment consistent with the terms of this order.  
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 4.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON DEMURRER TO DEFENDANT'S ANSWER 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
 The Court rules as follows on plaintiff’s demurrer to defendant’s answer.  The demurrer 

is sustained with leave to amend as to the Third through the Eleventh, the Thirteenth, and the 

Fifteenth Affirmative Defenses.  The demurrer is otherwise overruled.  Defendant shall file any 

Amended Answer on or before December 1, 2020. 

If defendant chooses not to amend a given affirmative defense as to which the demurrer 

has been sustained, the Court’s ruling shall not prejudice defendant’s right to timely move for 

leave to add that defense back into the answer at a later date.  Under established California law, 

such leave to amend is granted liberally. 

 A. Preliminary Matters. 

  A-1. Discovery. 

Plaintiff refers to discovery matters in the memorandum of points and authorities filed 

in support of plaintiff’s demurrer.  For example, plaintiff argues that certain of defendant’s 

affirmative defenses are “shams” because defendant has not yet produced documents 

to support them.  The Court has not considered these references, because (1) they are not 

supported by evidence and (2) discovery matters are not relevant to the adequacy of 

defendant’s answer. 

  A-2.  Opposing Counsel.   

Plaintiff demurs to the entire answer on the ground that defendant’s counsel lacked the 

“legal capacity” to file the answer.  The Court has not considered this aspect of the demurrer 

because plaintiff’s argument is not supported by evidence or citations to legal authority.  Further, 

regardless of whatever other kind of law and motion proceeding might be deemed a proper 

vehicle for raising plaintiff’s concern, the legal capacity of counsel is not a proper ground for 

bringing a demurrer to an answer. 

 B. The General Denial. 

Plaintiff demurs to the answer’s general denial on the ground that it “lacks specific 

allegations.”  The Court does not understand the logic of plaintiff’s argument on this point: 

a general denial by its nature — as the name suggests — is not specific.  Further, defendant 

correctly notes in its opposition memorandum that general denials are always authorized in 

limited jurisdiction cases.  (Code Civ. Proc., § 431.30, subd. (d) [“a general denial is sufficient”].) 

C. Affirmative Defenses. 

 C-1. The Pleading Of Affirmative Defenses Generally. 
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It has become customary in California litigation practice for defendants to plead a long 

laundry list of affirmative defenses in conclusory terms, and for plaintiffs to tolerate such 

pleading without objection.  Nevertheless, it remains the law that on the rare occasions when 

such affirmative defenses are challenged by demurrer, defendants may sometimes be required 

— depending on the nature of each affirmative defense at issue — to allege supporting ultimate 

facts.  (See, FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) 

 C-2. The Pleading of Defendant’s Affirmative Defenses. 

The 1st Affirmative Defense 

Overruled.  The failure to state a cause of action is not in fact an affirmative defense at 

all.  A defendant always retains the right to assert the insufficiency of a plaintiff’s legal theories, 

whether or not the issue is raised by the answer.  (Code Civ. Proc., § 430.80, subd. (a).)  

Defendant’s ‘failure to state a cause of action’ affirmative defense might be deemed superfluous 

or unnecessary, but it is not subject to demurrer. 

The 2nd Affirmative Defense 

Overruled.  The pleading of a statute of limitations affirmative defense is governed by 

a statutory exception to the requirement that defendants plead ultimate facts.  (See, Code Civ. 

Proc., § 458 [“[i]n pleading the statute of limitations it is not necessary to state the facts showing 

the defense”].) 

The 3rd And 4th Affirmative Defenses 

Sustained.  Plaintiff’s Complaint states various causes of action based on defendant’s 

alleged violation of the California statutes governing property owners’ associations.  Yet the 

Third Affirmative Defense is for plaintiff’s contributory negligence, and the Fourth Affirmative 

Defense is for third-party contributory negligence.  These affirmative defenses do not intelligibly 

relate to plaintiff’s statutory causes of action.  Also, the defenses are not supported by the 

pleading of ultimate facts. 

The 5th Affirmative Defense 

 Sustained.  The Fifth Affirmative Defense for plaintiff’s failure to mitigate damages is not 

supported by the pleading of ultimate facts. 

The 6th Affirmative Defense 

 Sustained.  In the Sixth Affirmative Defense, defendant denies that it breached any 

contract with plaintiff and states that plaintiff is solely responsible for any damages arising from 

a breach of contract.  The Court finds this defense unintelligible, because plaintiff’s Complaint 

does not state a cause of action for breach of contract.  Also, this defense is not supported by 

the pleading of ultimate facts. 

The 7th through 9th Affirmative Defenses 
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 Sustained.  The Seventh through the Ninth Affirmative Defenses are for laches, 

unclean hands, and waiver and estoppel.  These defenses are not supported by the pleading of 

ultimate facts. 

The 10th Affirmative Defense 

 Sustained.  In the Tenth Affirmative Defense, defendant states that plaintiff expressly or 

impliedly consented to defendant’s allegedly wrongful acts.  This defense is not supported by 

the pleading of ultimate facts. 

The 11th Affirmative Defense 

 Sustained.  The Eleventh Affirmative Defense states that plaintiff “lacks standing to sue.”  

To the extent that defendant is referring to an evidentiary issue as opposed to a purely legal 

issue, this defense is not supported by the pleading of ultimate facts.  However, to the extent 

that defendant is referring to a deficiency in the allegations of plaintiff’s Complaint, the defense 

is preserved.  (Please see the discussion of defendant’s First Affirmative Defense above.) 

The 12th Affirmative Defense 

 Overruled.  The Twelfth Affirmative Defense states that defendant’s actions were taken 

“in good faith and with a reasonable belief that such actions were lawful.”  The Court finds that 

the nature of this defense, which is primarily legal and not factual, allows it to be pleaded at this 

level of abstraction. 

The 13th Affirmative Defense 

 Sustained.  Please see the Court’s ruling on the Third And Fourth Affirmative Defenses 

for contributory negligence. 

The 14th Affirmative Defense 

 Overruled.  The Fourteenth Affirmative Defense states that defendant’s actions were 

lawful because defendant “has complied with any and all applicable statutes, regulations, and 

common law requirements.”  The Court finds that the nature of this defense, which is primarily 

legal and not factual, allows it to be pleaded at this level of abstraction.  Further, this ‘defense’ is 

really only an elaboration of defendant’s general denial; defendant is here further denying that it 

committed any of the statutory violations alleged in plaintiff’s Complaint. 

The 15th Affirmative Defense 

 Sustained.  Please see the Court’s ruling on the Third And Fourth Affirmative Defenses 

for contributory negligence. 

The 16th Affirmative Defense 

 Overruled.  The Sixteenth Affirmative Defense states that plaintiff failed to comply with 

the requirements of Civil Code sections 5935 and 5950.  The Court finds that the nature of this 
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defense, which is primarily legal and not factual, allows it to be pleaded at this level 

of abstraction. 

The 17th And 18th Affirmative Defenses 

 Overruled.  The Seventeenth Affirmative Defense invokes the “Rule of Judicial 
Deference” with regard to the actions of the Board of Directors.  The Eighteenth Affirmative 
Defense invokes the business judgment rule.  The Court finds that the nature of these defenses, 
which are primarily legal and not factual, allows them to be pleaded at this level of abstraction. 

See Line 5 for related ruling. 

 

  

 5.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The Plaintiff in this case has once again prematurely filed a motion to compel discovery. 
This time the motion is entitled a Motion to Compel the Defendant to Respond to a Request for 
Production of Documents or Things - Set #2. Plaintiff’s motion was filed on September 17, 2020. 
As noted by Discovery Facilitator Geoffrey Steele in his report of November 5, the Plaintiff’s 
motion was filed before the November 9 hearing scheduled by the discovery facilitator. This is 
the second such occasion on which the Plaintiff has insisted on filing a motion to compel before 
the pertinent discovery disputes of the parties have been discussed with the discovery facilitator.  
 
Plaintiff’s premature filing of his motion is not just a technical violation of Local Rule 3.301(a)(1); 
this manner of proceeding defeats the purpose of the local rule because it prevents the parties, 
in cooperation with the facilitator, from arriving at an agreed-upon resolution of possible 
discovery disputes without having to litigate a possible dispute before the court. 
 
This court, once again admonishes the Plaintiff that it will not overlook any repeated attempts to 
circumvent the Superior Court’s rules that apply to all civil litigants. This court’s will not be 
favorably disposed to grant any of his motions to compel if he insists upon filing a motion to 
compel before engaging in the process of meeting with the facilitator and awaiting the 
facilitator’s report before filing his motion to compel.  
 
With regard to Plaintiff’s particular Requests for Production (Set Two) the discovery facilitator’s 
report of November 5 observes that a significant portion of the requests appear to relate to 
requests that the Lake Alhambra Property Owners Association (hereafter LAPOA) provide 
documents that are in the possession of a third party named Sommer Perry. The LAPOA’s 
opposition to Plaintiff’s motion to compel asserts that Ms. Perry is no longer an employee of 
the LAPOA.  
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To the extent that Plaintiff’s request to the LAPOA for production of documents requests 
payments of money to Sommer Perry and/or the Homeowners Management Company, LLC that 
request may or may not properly elicit relevant information. While Mr. Steele’s report ultimately 
indicates that the LAPOA adequately denied it possessed the requested documents, it is difficult 
for this court to conclude that if the LAPOA engaged the Homeowners Management Company 
LLC to perform services for the LAPOA that there would be no records available regarding 
payments for those services. However, it is also possible that whatever payments may have 
been made by the LAPOA would be so wholly irrelevant to this case that the LAPOA should not 
be required to produce those records. The procedure set up in the Local Rule provides the 
mechanism to resolve such questions before they are presented to the court. But Plaintiff failed 
to avail himself of that process. 
 
Based on the foregoing, the court denies the Plaintiff’s Motion to Compel with prejudice with 
regard to Requests One and Two and without prejudice with regard to Request Three. If the 
Plaintiff wishes to pursue Request Three, he may seek to engage the Discovery Facilitator and 
the LAPOA in the “meet and confer” process provided by the local rules. 
 
This court will follow the recommendation of the discovery facilitator in his report of November 5 
advising against imposing sanctions on the Plaintiff. However, the court admonishes the Plaintiff 
that any further failure by the Plaintiff to comply with the specific procedures set forth in the 
Local Rules regarding discovery disputes will likely lead to monetary sanctions being imposed. 
Failure to comply with established procedural rules has led to the unnecessary expenditure of 
resources by the Defendant and this court. 

Plaintiff’s current remaining motion (Plaintiff’s Motion to Vacate) is set for a hearing on 
January 25, 2021 at 9 a.m.  The court will also conduct a Case Management Conference 
at that time. 

As of January 4, 2021 this case is assigned for all purposes to Judge Clara Maier (Dept. 36). 

 

  

 6.  TIME:  9:00   CASE#: MSL20-00294 
CASE NAME: CAVALRY SPV VS. WARD 
HEARING ON MOTION TO DEEM FACTS AS ADMITTED 
FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
Defendant filed her answer to the complaint on March 13, 2020. Her answer generally admits 
the allegations in the complaint and contains no statement concerning any affirmative defense 
she has to any of the allegations in the complaint. As such, the Answer provides the basis for a 
request for entry for judgment on the pleadings.  
 
On August 7, 2020 the Plaintiff filed a Motion to Deem Facts Admitted. The motion indicated that 
the Plaintiff had served requests for admissions upon the defendant on or about March 30, 
2020. The motion was based on the fact that the Defendant failed to respond to Plaintiff’s 
requests for admissions within the thirty-five day period required by CCP §2033.250 (30 days 
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plus 5 days under the mailing rule). On October 19, 2020 Defendant filed an opposition in the 
form of a Declaration opposing Plaintiff’s motion. 
  
In her declaration, defendant appears to state that she mistakenly believed that she was not 
required to respond to the Plaintiff’s requests for admissions because of the pandemic. This 
court has been “open for business” since late May 2020 for purposes of the parties pursuing and 
defending all civil cases. There was no logical reason why the Defendant would have been 
precluded from responding to the Plaintiff’s requests for admissions. 
 
Defendant compounds her mistake by not filing with her Declaration (understood as an 
opposition) her proposed answers to the requests for admissions. Code of Civil Procedure 
section 2033.280(c) requires that before the hearing on a pending motion to deem facts 
admitted, the opposing party is required to serve her proposed response to the requests for 
admissions in compliance with Code of Civil Procedure section 2033.220. It appears obvious 
that the Defendant has not done so. 
  
In the interest of promoting the foundational principle that, where possible, all cases should be 
decided on their merits, this court continues the hearing on Plaintiff’s motion until December 7, 
2020 at 10 a.m.  On or before November 30, 2020 Defendant shall serve upon the Plaintiff her 
proposed answers to Plaintiff’s Requests for Admissions which were originally served upon her 
in March 2020.  The Defendant shall also file with this court on or before November 30, 2020 a 
declaration reflecting that she has served her answers to Plaintiff’s request for admissions.  
 
The case has already been set for trial on February 8, 2021 at 10 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-00838 
CASE NAME: AMERICAN EXPRESS VS. JINHEE LEE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
This is a routine collections case involving a complaint filed on February 14, 2020. 
The Defendant filed his pro per answer on March 13, 2020. The Answer contains very 
rudimentary printed English letters reflecting a very limited understanding of the English 
language. It is not clear whether the Answer was written by the Defendant or, perhaps, was 
prepared by some friend or relative who assisted the Defendant in preparing the document.  
The Defendant  appeared in person for the hearing in this case on July 1, 2020 with the 
assistance of a Korean language interpreter as arranged by the court. On that date the case 
was set for trial on December 28, 2020 and the Defendant was advised of the trial date. 
 
On August 28, 2020 the Plaintiff filed a motion for Judgment on the Pleadings. Given that the 
case had already been set for trial on July 1 without any objection by the Plaintiff, it is not clear 
why the Plaintiff chose to file a motion for judgment on the pleading thereafter.  
 
The defendant has not responded to the Plaintiff’s motion.  
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It is not entirely clear that the Defendant sufficiently understands English to the degree that 
he comprehends the possible ramifications of failing to oppose the Plaintiff’s motion. 
That consideration must be taken into account along with the legal principle that California law 
favors the resolution of cases on the merits and not on the basis of misunderstandings or 
procedural mistakes.  
  
This court will continue the hearing on Plaintiff’s motion to the same date as the date set for trial 
(December 28, 2020 at 10 a.m.). Both parties are directed to appear in court and be prepared to 
proceed to trial on that date. 

 

  

 8.  TIME:  9:00   CASE#: MSN20-1476 
CASE NAME: CLAIM OF LITZY MARTINEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This matter involves a request that this court approve a Minor’s Compromise settling the liability 
of all defendants in relation to an automobile accident involving injuries to the minor (age 6) and 
others. The court notes that the submission for approval of the compromise by the court states 
that two other victims apparently injured in the same accident are receiving a total settlement 
amount of $1,470,000.  
 
The amount being paid to the other two persons injured in the accident appears to be very 
disproportionate to the amount to compensate the minor for her injuries. No information is 
provided by counsel who represents all the victims as to why the compromise amount for the 
minor is such a small fraction of the overall settlement amount. 
 
The hearing on this petition is continued to December 30, 2020 at 9:00 a.m. On or before 
November 28, 2020 counsel for the minor shall submit a declaration under oath explaining in 
detail the various injuries received by the minor and other settling victims, the medical costs 
incurred with respect to those injuries, and any other facts bearing upon the division of the 
damage award as between the three injured victims. 

 

  

9.  TIME: 10:00   CASE#: MSL18-00809 
CASE NAME: VASQUES VS. CALA 
COURT TRIAL - SHORT CAUSE / 1 - 2 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial.  The parties are to appear and be prepared for trial.  A failure to appear for 
trial may result in the award of sanctions against the non-appearing party. 
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10.   TIME: 9:01     CASE# MSC20-00043 
CASE NAME: STUDENT LOAN VS. REYNOLDS 
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT (CRC 3.740) 
FILED BY KENNETH C REYNOLDS SR. 
 
This case involves a suit to collect $16,944.20 on a past due student loan with a principal 
amount of $20,000. The original loan agreement provided for monthly payments for a period of 
twenty years commencing on March 28, 2011.  
 
The Defendant has filed a Demurrer claiming that the suit was brought beyond the four year 
period allowed under the Code of Civil Procedure section 337(b). Defendant appears to argue 
that the applicable four year period began to run when the Plaintiff failed to make a monthly 
payment when due. He alleges that event took place on April 27, 2011, one month after the loan 
was made.  He relies on the loan agreement language (Plaintiff’s Exhibit B, at page 3, Item I 
entitled “Whole Loan Due”) as indicating that when he allegedly defaulted on his obligation to 
pay an installment his obligation to pay the entire loan was accelerated and, as a consequence, 
the statute of limitations began to run. 
 
If one considers the Defendant’s argument one can see how impractical his proposed rule is. 
Defendant would have both parties tied to an inflexible rule imposing a four year statute of 
limitations on the entire loan each and every time a debtor failed to make a monthly payment 
on an installment loan. For example, if the borrower was late making the very first loan payment 
on a long-term loan agreement with this contractual provision, the first non-payment would 
immediately make the entire loan balance due and owing even if the lender did not want to 
invoke its right to accelerate the amount due on loan. 
 
Plaintiff opposes the Demurrer claiming that the four year Statute of Limitations had not run 
because this suit was filed before individual payments of the debt were due and because the 
original creditor and the Plaintiff (a debt purchaser) had not invoked the acceleration clause that 
was a part of the Section 337(b) pertains to the period applicable to a book account involving 
one or more entries.  
 
The court concurs with Plaintiff that, unless the lender has taken steps to accelerate the 
amounts due on the loan, the statute of limitations period runs from the date following the due 
date of each separate installment payment that Defendant was obligated to pay. Under the 
“installment rule,” summarized in the McLauglin decision, plaintiff is entitled to recover, at a 
minimum, the amount of each installment payment that became delinquent within the four years 
previous to the filing date.  (See, Bank of America Nat'l Trust & Sav. Asso. v. McLaughlin (1957) 
152 Cal.App.2d Supp. 911, 915-916.)  The McLaughlin decision has itself been cited with 
approval in subsequent published Court of Appeal decisions.  (See, Armstrong Petroleum Corp. 
v. Tri-Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1388 [the rule applied in McLaughlin 
“is but an application of the doctrine of contractual severability”]; White v. Moriarty (1993) 15 
Cal.App.4th 1290, 1299 [citing the McLauglin decision in support of the finding that “the state 
statute began to run against each installment as it became due”].  Cf. Aryeh v. Canon Business 
Solutions, Inc. (2013) 55 Cal.4th 1185, 1200-01 [continuous accrual doctrine applied to UCL 
cause of action for excessive monthly fees].) 
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This legal principle expressed by the “installment rule” is consistent with the plain language of 
section 337(b) which indicates that if the account involves more than one “item” then the 
limitations period runs from the date of the last item. Therefore, in this case, the statute of 
limitations had not run on any loan payment otherwise due after the date that the complaint was 
filed. Additionally, the court finds that the statute of limitations had not run on any installment 
amount that was to have been paid within the four year period prior to January 9, 2020, when 
the complaint was filed.  The court agrees with the Defendant that the statute of limitations ran 
on any installment amount that was due and owing before January 10, 2016.  
 
Furthermore, the court finds that the contractual provision cited by the Defendant (Plaintiff’s 
Exhibit B, at page 3, Item I entitled “Whole Loan Due”) plainly permits but does not require the 
lender to accelerate the entire loan by giving notice to the borrower the entire loan has become 
due because of the borrower’s default. In this case, Plaintiff takes the position that neither the 
lender nor the lender’s successor in interest “called the loan,” that is, made the entire loan due 
and owing until the complaint in this case was filed on January 9, 2020.   The court agrees. 
The Defendant has failed to demonstrate any facts that show the lender or the Plaintiff did any 
act that served to accelerate any particular installment payment or payments on the loan so as 
to trigger the running of the statute of limitations at a date earlier than the date the complaint 
was filed.   
 
Based on the foregoing, the Defendant’s Demurrer is sustained as to all of the unpaid monthly 
installments which became due on or before January 10, 2016 because the statute of limitations 
ran from the time that the payment was due and payable. Conway v. Bughouse, Inc., (1980) 105 
Cal. App. 3d 194, 200.  
 
The Defendant’s Demurrer is denied as to all loan installment payments due from the Defendant 
from January 10, 2016 and thereafter.  
 
A Case Management Conference is scheduled for this case on January 7, 2021 at 8:30 a.m. 
The parties are directed to attend in person or on CourtCall. 
 
As of January 4, 2021 this case is assigned for all purposes to Judge Clare Maier (Dept. 36) of 
this court. Judge Maier’s courtroom will be located in the Taylor Courthouse. 

 

 

 


